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Department of Justice § 77.10

pursuant to any provision of these reg-
ulations without the consent of coun-
sel, the following restrictions must be
observed:

(a) Deference to attorney-client rela-
tionship. (1) An attorney for the govern-
ment, or anyone acting at his or her di-
rection may not, when communicating
with a represented person or rep-
resented party:

(i) Inquire about information regard-
ing lawful defense strategy or legal ar-
guments of counsel;

(ii) Disparage counsel for a rep-
resented person or represented party or
otherwise seek to induce the person to
forego representation or to disregard
the advice of the person’s attorney; or

(iii) Otherwise improperly seek to
disrupt the relationship between the
represented person or represented
party and counsel.

(2) Notwithstanding paragraph (a)(1)
of this section, if the Attorney Gen-
eral, the Deputy Attorney General, the
Associate Attorney General, an Assist-
ant Attorney General or a United
States Attorney finds that there is a
substantial likelihood that there exists
a significant conflict of interest be-
tween a represented person or party
and his or her attorney; and that it is
not feasible to obtain a judicial order
challenging the representation, then an
attorney for the government with prior
written authorization from an official
identified above may apprise the per-
son of the nature of the perceived con-
flict of interest, unless the exigencies
of the situation permit only prior oral
authorization, in which case such oral
authorization shall be memorialized in
writing as soon thereafter as possible.

(b) Attorney-client meetings. An attor-
ney for the government may not direct
or cause an undercover law enforce-
ment agent or cooperating witness to
attend or participate in lawful attor-
ney-client meetings or communica-
tions, except when the agent or witness
is requested to do so by the represented
person or party, defense counsel, or an-
other person affiliated or associated
with the defense, and when reasonably
necessary to protect the safety of the
agent or witness or the confidentiality
of an undercover operation. If the
agent or witness attends or partici-
pates in such meetings, any informa-

tion regarding lawful defense strategy
or trial preparation imparted to the
agent or witness shall not be commu-
nicated to attorneys for the govern-
ment or to law enforcement agents who
are directly participating in the ongo-
ing investigation or in the prosecution
of pending criminal charges, or used in
any other way to the substantial det-
riment of the client.

§ 77.10 Organizations and employees.
This section applies when the com-

munication involves a former or cur-
rent employee of an organization that
qualifies as a represented party or rep-
resented person, and the subject mat-
ter of the communication relates to
the business or other affairs of the or-
ganization.

(a) Communications with current em-
ployees; organizational representation. A
communication with a current em-
ployee of an organization that qualifies
as a represented party or represented
person shall be considered to be a com-
munication with the organization for
purposes of this part only if the em-
ployee is a controlling individual. A
‘‘controlling individual’’ is a current
high level employee who is known by
the government to be participating as
a decision maker in the determination
of the organization’s legal position in
the proceeding or investigation of the
subject matter.

(b) Communications with former em-
ployees; organizational representation. A
communication with a former em-
ployee of an organization that is rep-
resented by counsel shall not be consid-
ered to be a communication with the
organization for purposes of this part.

(c) Communications with former or cur-
rent employees; individual representation.
A communication with a former or cur-
rent employee of an organization who
is individually represented by counsel
may occur only to the extent otherwise
permitted by this part. However, a
claim by an attorney that he or she
represents all or a large number of in-
dividual current and/or former employ-
ees of an organization does not suffice
to establish that those employees are
represented persons or represented par-
ties under this part. In such cir-
cumstances, prior to engaging in com-
munications that would be prohibited
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under this part as a result of the indi-
vidual representation, the attorney for
the government shall communicate
with the individual current or former
employee to determine if in fact that
employee is represented by counsel
concerning the subject matter of the
investigation or proceeding.

(d) Communications with separately
represented controlling individuals. When
this part would preclude discussions
with a controlling individual as defined
in § 77.10(a) and the controlling individ-
ual has retained separate counsel on
the relevant subject matter, an attor-
ney for the government may commu-
nicate with such individual in the fol-
lowing circumstances:

(1) If the controlling individual’s sep-
arate counsel consents;

(2) If the communication falls within
one of the exceptions set forth in §§ 77.6
or 77.9; or

(3) In the case in which the individual
does not qualify as a represented party,
if the individual initiates the commu-
nication and states that he or she is
communicating exclusively in his or
her personal capacity and not on behalf
of the represented organizational
party, and manifests that his or her
waiver of counsel for the communica-
tion is voluntary, knowing and in-
formed, and, if willing to do so, signs a
written statement to this effect.

(e) Initiation of communication with
unrepresented controlling individuals.
Notwithstanding any other provision of
this part, an attorney for the govern-
ment may communicate with a con-
trolling individual who is not individ-
ually represented as to the subject
matter of the communication when the
controlling individual initiates the
communication and states that he or
she is communicating exclusively in
his or her personal capacity and not on
behalf of the represented organiza-
tional party, and manifests that his or
her waiver of counsel for the commu-
nication is voluntary, knowing, and in-
formed, and, if willing to do so, signs a
written statement to this effect.

(f) Multiple representation. Nothing in
this section is intended or shall be con-
strued to affect the requirements of
Rule 44(c) of the Federal Rules of
Criminal Procedure, or to permit the
multiple representation of an organiza-

tion and any of its employees, or the
multiple representation of more than
one such employee, if such representa-
tion is prohibited by any applicable law
or rule of attorney ethics.

§ 77.11 Enforcement of this part.
(a) Exclusive enforcement by Attorney

General. The Attorney General shall
have exclusive authority over this part
and any violations of it, except as pro-
vided in § 77.12. Allegations of viola-
tions of this part shall be reviewed ex-
clusively by the Office of Professional
Responsibility of the Department of
Justice and shall be addressed when ap-
propriate as matters of attorney dis-
cipline by the Department. The Office
of Professional Responsibility shall re-
view any complaint alleging a viola-
tion of this part made by a state or fed-
eral judge, bar disciplinary board, offi-
cial, or ethics committee, or by any
other person or entity. The findings of
the Attorney General or her designee
as to an attorney’s compliance or non-
compliance with this part shall be final
and conclusive except insofar as the at-
torney for the government is afforded a
right of review by other provisions of
law.

(b) No private remedies. This part is
not intended to and does not create
substantive rights on behalf of crimi-
nal or civil defendants, targets or sub-
jects of investigations, witnesses, coun-
sel for represented parties or rep-
resented persons, or any other person
other than an attorney for the govern-
ment, and shall not be a basis for dis-
missing criminal or civil charges or
proceedings against represented parties
or for excluding relevant evidence in
any proceeding in any court of the
United States.

§ 77.12 Relationship to state and local
regulation.

Communications with represented
parties and represented persons pursu-
ant to this part are intended to con-
stitute communications that are ‘‘au-
thorized by law’’ within the meaning of
Rule 4.2 of the American Bar Associa-
tion Model Rules of Professional Con-
duct, DR 7–104(A)(1) of the ABA Code of
Professional Responsibility, and analo-
gous state and local federal court rules.
In addition, this part is intended to
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